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Tlm i the intmodisctoey srticle inog
sgrie aan miernational cenminal law
isauies thar will appear in Fiwe Defender.
Hopefully, these artiches will provide
ROETHE im-ighl o those miercsied in
international crimimal law, educate
Farida practinonens on whar the res of
thie woakd’s crimanal systems are doing,
and spur thought and action o tackle
intermational criminal baw issies thar
affec all of ws.

The creation of the Internaninnal
Criminal Conre (CC) as the first
permznent mibunal for genocide, war
crimes and crimes against humanioy
raiscd world-wide hopes thar thoze
respronsilide for the mami hrinows orimes
would be held sccounnable for their
sovions. [huring the somstimes canten-
cionay dhiscussbons i drafiing the Rome
Stature {the subsanive and procedumnl
framework for the 1OC), all counirics
-,.grqwl thai baih acimal and ;:I-:l:n.':i'rnl

Fabrniess of the misls were of paramount

| concern, While soome [ TEETE |:1|.;H||.1

Jiug!m.'. the pirsor ad-loe tribainals frer
the frmer 'I'u.gmln'i:-!ﬁn:m Lewmine amd
Rwanda provided inadequate resouroes
o the defemse tecams, limiging their
absiliny vo receive a “Fair” vinal and caong
doubr on the ribunals a3 sources of
justice, Those charged with defending
the accused in the novel and comples
procecdings oried fol,

In an attempst B0 Ofcdle Erearer
halznce, Arricle 67(b){1] ol the Rome
Sgateile was enacted.! I an effor o
pat the fairneis e to rest, the Aroce
conferring “Rights of the Accased”
enoompassed the pringiple of “equality
of arme.”™ a term attorneys in the LS,
fighting for adequate resources for
pndipent defendams would vranslaie
as “level p|d.}'i|15 tielsl.” .|||Ir||u|-|||:||| the
1CC rulis promise an equaliny of arms,
the reality s a diled version of the
ideal aml a wocmaria all v familiar
o Florida defense smomncys. Withous
cqquality of arms, justice b imperiled;
without pustice, all internagional criba.
natls are seem ax morely validaiing the
||rl;,|-1.-|_'|_'|,|“||"|. LG I'I'; -|IEE-|.'I1|1II'II i'F
unable to mount a defonse, the 100
will prove impotens o elfect any read
pmprvement on the firnes ol the

sd-bae rribunals. The world-wide
hopees of legitimacy for the 1CC may
be dashed,

The WS firss prosecution is of a
man named Thomas Lubanga Diwvile,
He s accused of being & leader of the
Union of Congolese Patriors (UPPC)
in the Democratic Repablic of Congo
(ODRCYH The UM &/ was an armed
militia linked to murders aof LN
peacekeepers anil hundreds of cvilians,
Further, the U was responsible for
displacing rens of thousands of peaple
due i conflices :I'|'n.'||'||'inj{ the LM
I'he charges agamnst Mr. Lubanga Diyilo
include enlisting children o partici-
pate in hostibities. Under Aricle 8, the
erlistment and mnu:hpliulll.!ldl-l't‘ln'l'l
ks a war crime. The history, geography,
boscatson af witngsses, vicim mvolve-
ment, lack of internal govermmenial
cooperation, and accusacions in dhis
pew couft present @ most comples
wriminal case.

Jean Flamme, a H-.'l.ﬁun 1a.h':r'::. WL
irll_ﬂnnp:d £ FCPIESCnT M. I.I.Il'lll.'ll.'ll.
Dhilo. A Rne atroiney sl musm, Mo
Flasniine was eager to be the hirs defense
lawver in the world eo appesr before the
ICE The issues he foed were extrenscly
complex amd withour kegal precedent,
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Almost immediately, he complained
about the inequality of arms provided
to him and voiced these concerns via
pleadings. Soon, the normally jovial
Jeanne Flamme was, well, bitter. At
a meeting in Montreal, he openly
complained abour the lack of resources
he was allocated as well as a lack of
privileges, immunities and personal
security when traveling to Africa for
investigative purposcs. When he and
| discussed the specifics, 1 felr that
he could be any member of FACDL
bemoaning the unlevel playing field wo
often found throughour our judicial
circuits. As recently as May 2007,
Dan Arschack, international criminal
attorney extraordinaire, delivered a
scathing speech in Tokyo, warning of
the pitfalls of the inequality of arms in
the ICC. He said, inter alia, “The one
thing which is clear is that without
adequate resources allocated for the
defense by professionals who truly

understand the defense funcrion in
an adversarial system, the notion of
equality of arms in the newest jewel
of international criminal justice ar the
ICC will be revealed as a complete
sham.” Is this not comparable o
Florida?

We oo must continue to demand
a level playing field in Florida. If we
are truly interested in justice, then the
indigent accused must have competent
counsel and the resources necessary to
adequately defend against the allega-
rions. Since our government retains the
power to execute people, we must insist
on this fundamental principle of criminal
law. If you find others resistant, and you
will, remind them, as 1 do, that the most
important lesson from Nuremburg was
not that most were convicted, bur that
some were exonerated. &

' The full text of the Rome Stature can be found
ar www.icc-cpi.int/libraryfabout/othcialjournal/
Rome_Stamute.
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